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DETAILED ACTION 

1 . This action is in response to remarks filed on 8/24/05. 

2. At Applicant's request claims 1-1 1 have been amended. Note that claim 7 has 
been marked as 'original' but has in fact been amended slightly. Claims 1-11 are 
pending in this case. 

Response to Arguments 

3. Applicant's arguments on pg. 5 with respect to the USC 102(e) rejection of 
claims 1-11 over US 6,360,360 to Bates et al. have been considered but are moot 
in view of the new ground(s) of rejection. 

4. Applicant's arguments on pp. 5-7 with respect to the USC 103(a) rejection 
of claims 1-11 over US 6,324,619 to Raverdy et al. in view of US 5,752,038 to Black 
et al. have been fully considered but they are not persuasive. 

In the paragraph bridging pp. 6 and 7, Applicant states: 

Thus, the cited Blake passage makes no mention of instrumenting of a program 
component to gather cost-related information during at least a partial run of the 
program, as required in the independent claims of the patent application at issue. 
The Applicant describes in detail the cost functionality of the Applicant's invention in 
the specification, namely on page 15, lines 10-20 (see excerpt above). 

Examiner respectfully disagrees. First, the details of the cost functionality disclosed in 

Applicant's specification are not included as limitation of the claims in question and 

consiquently need not be addressed. 
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Further, it is examiner's position that, as indicated in the rejection of claims 1 , 5 and 1 1 , 

col. 2, lines 44-55 of the Blake reference clearly discloses instrumenting a program 

component ('an instrumented version of the module') to gather cost-related information 

('analyzes the execution data to determine the optimal placement order') during at least 

a partial run of the program ('executes an instrumented version'). An instrumented 

version of a module has necessarily been instrumeted, and execution data that can 

indicate an optimal placement necessarily relates to the cost of executing the code 

portions, and executes is synonymous with runs. 

Further, in the second paragraph on pg. 7 Applicant states: 

Moreover, neither Raverdy nor Blake teaches or suggests selecting, at runtime one 
of a plurality of explicitly selectable implementation for a subsequent at least partial 
run of the program wherein the selection is based estimated costs, as the claims at 
issue require. 

Examiner respectfully disagrees. First, applicant's statement amounts to a general 
allegation that the claims define a patentable invention without specifically pointing out 
how the language of the claims patentably distinguishes them from the references. 
Further, Raverdy clearly discloses the selection taking place at run time (col. 6, lines 22- 
27 'when the adaptive method 220 is called') 

Claim Rejections - 35 USC §103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 1-11 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
US 6,360,360 to Bates et al. (Bates) in view of US 6,530,075 to Beadle et al. 
(Beadle). 

The applied reference has a common Assignee with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 103(a) might be overcome 
either by a showing under 37 CFR 1.132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 
Regarding Claims 1, 5 and 9: Bates discloses a computer programmed method of 
minimizing the cost of using a component of a computer program (col. 6, lines 6-9 'Main 
memory contains optimizing compiler'), a method comprising steps of; providing said 
component with a plurality of explicit selectable alternative implementations (col. 6, lines 
39-41 'multiple class definitions for objects') which share a common component 
interface and semantics (col. 8, lines 66-67 'class implementations with identical 
interfaces'), instrumenting the component (col. 8, lines 33-35 'inserting instrumentation 
code') to gather cost-related information (col. 8, lines 32-35 'profile data may be 
acquired') during at least a partial run of the program (col. 8, lines 33-35 'as the test 
code executes'), using the cost-related information to estimate a cost for using each of a 
plurality of said explicitly selectable implementations in running the program (col. 8, 
lines 49-50 'compute a weighted cost for each class'), based on the estimated costs, 
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selecting one of the plurality of explicitly selectable implementations for a subsequent at 
least partial run of the program (col. 6, lines 36-39 'automatically select among different 
implementations of objects'). 

Bates does not explicitly disclose that the selection is made at run time but discloses his 
invention relates to object oriented programs (Abstract 'An object oriented ... computer 
system 1 ) and that his invention can be used with any compiler (col. 6, lines 46-48 Those 
skilled in the art will appreciate that the present invention applies equally to any 
compiler'). 

Beadle teaches a Just In Time Compiler (col. 4, lines 50-52 'Just in Time (JIT) 
compiler') in an analogous art for the purpose of providing complier-based optimizations 
(col. 4, lines 46-50 'optimize ... compiling of code'). 

It would have been obvious to one of ordinary skill in the art at the time of the invention 
to apply Bates invention to a JIT compiler (Bates col. 6, lines 46-48 Those skilled in the 
art will appreciate that the present invention applies equally to any compiler') 
Regarding Claims 2, 6 and 10: The rejections of claims 1 , 5 and 9 are incorporated, 
respectively; further Bates discloses a default implementation is used during said at 
least partial run (col. 8, lines 11-15 'dynamic profiling data may be obtained by 
executing test code'). 

Regarding Claim 3: The rejection of claim 1 is incorporated; further Bates discloses the 
selecting step is carried out by another component operable as a controller (col. 6, lines 
36-38 'a mechanism ... select among different implementations of objects'). 
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Regarding Claim 4: The rejection of claim 1 is incorporated; further Bates discloses the 
selecting step is carried out by an application program (col. 6, lines 36-38 'allows the 
compiler to automatically select among different implementations of objects'). 
Regarding Claim 11: The rejection of claim 9 is incorporated; further Bates discloses 
said selector being operable to choose an alternative implementation based upon a cost 
measurement by said instrumentation (col. 6, lines 36-38 'a mechanism ... to 
automatically select ... implementations of objects'). 

7. Claims 1-11 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
US 6,324,619 to Raverdy et al. (Raverdy) in view of US 5,752,038 to Blake et al. 
(Blake). 

Regarding Claims 1, 5 and 9: Raverdy discloses a computer programmed method of 
minimizing the cost of using a component of a computer program (col. 4, lines 48-49 
'steps executed on a computer system'), said method comprising the steps of; providing 
said component with a plurality of explicit selectable alternative implementations (col. 6, 
lines 14-15 'the adaptive method includes three implementations') which share a 
common component interface and semantics (col. 6, lines 19-21 'access to 
implementations are controlled by a switching software wrapper'); and selecting, at 
runtime,one of said plurality of explicitly selectable implementations for a subsequent at 
least partial run of said program (col. 6, lines 19-27 'asks the selector ... and executes 
the selected one of the implementations'). 

Raverdy does not disclose instrumenting said component or estimating costs for using 
each of said explicitly selectable implementations, but does disclose an 'Adaptation 
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Manager 1 which determines which implementation should be used (col. 6, lines 35-36 
'an adaptation manager for managing such adaptive methods during run-time') based 
on designer supplied 'adaptation policies 1 (col. 1 1 , lines 8-1 1 'adaptation policies are 
implemented by library designers'). 

Blake teaches instrumenting said component (coL 2, lines 45-47 'an instrumented 
version of the module') to gather cost-related information (col. 2, lines 45-47 'to collect 
execution data') during at least a partial run of said program (col. 2, lines 45-47 
'executes an instrumented version of the module') and a cost estimator for determining 
the cost of the application (col. 7, lines 47-49 'the optimizer program analyzes the 
execution data') in an analogous art for the purpose of optimizing the execution of the 
code (col. 2, lines 47-48 'to determine the optimal placement order for each code 
portion'). 

It would have been obvious to a person of ordinary skill in the art at the time of the 
invention to use Blake's instrumenting and analysis techniques (col. 2, lines 45-50) in 
combination with Raverdy's 'adaptation policies' (col. 1 1 , lines 8-1 1 ) to cause the 
'Adaptation Manager' (col. 6, lines 35-36) disclosed in Raverdy to select the 
implementations having lower estimated costs, because one of ordinary skill in the art 
would have been motivated to optimize the execution of the computer program (col. 2, 
lines 34-36 'the module will require less memory to execute'). 
Regarding Claims 2, 6 and 10: The rejections of claims 1 , 5 and 9 are incorporated, 
respectively; further Raverdy discloses a default implementation is used during said at 
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least partial run (col. 19, lines 64-65 'selects a first one of said plurality of first 
implementations by default'). 

Regarding Claim 3: The rejection of claim 1 is incorporated; further Raverdy discloses 
the selecting step is carried out by another component operable as a controller (col. 6, 
lines 22-27 'asks the selector which implementation it should execute'). 
Regarding Claim 4: The rejection of claim 1 is incorporated; further Raverdy discloses 
the selecting step is carried out by an application program (col. 6, lines 35-36 'an 
adaptation manager for managing such adaptive methods during run-time'). 
Regarding Claim 11: The rejection of claim 9 is incorporated; further Raverdy does not 
disclose said selector choosing an alternative implementation based upon said 
instrumentation, but does disclose an 'Adaptation Manager' which determines which 
implementation should be used (col. 6, lines 35-36 'an adaptation manager for 
managing such adaptive methods during run-time') based on designer supplied 
'adaptation policies' (col. 11, lines 8-11 'adaptation policies are implemented by library 
designers'). 

Blake teaches said selector being operable to choose an alternative implementation 
based upon a cost measurement by said instrumentation (col. 7, lines 47-49 'the 
optimizer program ... determine an optimal placement order for each code portion') in 
an analogous art for the purpose of optimizing the execution of the code (col. 2, lines 
47-48 'to determine the optimal placement'). 

It would have been obvious to a person of ordinary skill in the art at the time of the 
invention to use Blake's 'Optimizer Program' (col. 7, lines 47-49) in combination with 
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Raverdy's 'adaptation policies' (col. 1 1 , lines 8-1 1 ) to cause the 'Adaptation Manager* 
(col. 6, lines 35-36) disclosed in Raverdy to select the implementations having lower 
estimated costs, because one of ordinary skill in the art would have been motivated to 
optimize the execution of the computer program (col. 2, lines 34-36 'the module will 
require less memory to execute'). 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jason Mitchell whose telephone number is (571) 272- 
3728. The examiner can normally be reached on Monday-Thursday and alternate 
Fridays 7:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kakali Chaki can be reached on (571) 272-3719. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300.. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). , 
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